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(M. Nel son) Chief Justice Kelly, thank you so much for
meeting with us. As you know, |'m Matthew Nel son from
Warner, Norcross & Judd, and we're conducting this
interview for Warner Norcross's One Court of Justice

Bl og. For the purposes of the record, as it were, we
have provi ded you with the questions beforehand. And
we, again, thank you for the opportunity to do this.

Pl ease tell us about the 17 years you spent in
private practice before ascending to the bench. Wat
was your practice |ike? What types of cases did you
handl e? What did you learn fromthat experience, and
what was your phil osophy as an advocate?

(By Justice Kelly) I spent 17 years in a variety of

| egal settings, and in retrospect | recognize that it
was hel pful to ne to have such a variety of experiences.
I was at one tine in ny own law firm at another in a
smal | partnership, and at another in one of the |argest
firms in the state, Dykema Gossett. | probably handl ed
al nrost every kind of case, civil and crimnal. Well,
not all crimnal, but certainly all civil that one sees
inthe lawin both federal and state courts.
Particularly at Dykema CGossett | did contract
litigation, construction and conmercial litigation in
particular. In the latter years | did a |lot of donestic

relations | aw.
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VWhat did | learn fromthat experience? Well, I
| earned sonet hing about the variety of courts that we
have in the state of Mchigan; the different |evels of
skill that the jurors exhibit and the practitioners in
those courts. And ny phil osophy as advocate was to
represent ny client to the best of ny ability and to try
to adhere to the canons of the profession regardl ess of
the situation. | renenber early on nmaking the decision
that | would sacrifice volunme of work if need be in
order to make sure that | was giving ny clients as much
attention as they needed in their legal matters.

You were elected to the Court of Appeals in 1988. What
led you to decide to serve the state of Mchigan as a

j udge?

I had prior experience as an elected official, so | had
some concept of what it was like to run and I wasn't too
daunted by the prospect. And | had some constituency.

Al so, there was a wonderful opportunity in 1988 because
innmy district, which was then the 2nd District of the
Court of Appeals, there were two openings and no

i ncunbent. As you realize, incunbents just have never
yet been beat on the Court of Appeals in this state. So
this was an opportunity to run when there were nuch
better opportunities to wn. And | received sone

encouragenent, and | was at a point in ny career after
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17 years of service where | had been able to gain a
certain anmount of recognition, nost recently as a nenber
of the State Bar Board of Conm ssioners and as President
of the Wonen's Bar Association and then as President of
the Wnen Lawyers Association. So | had a leg up, so to
speak, at that particular nonent. So it was just the
right tine to do it, and that's what nade ne decide to
doit in '88.

What adj ustnents did you have to make noving from
private practice to your newrole as a Mchigan Court of
Appeal s judge?

I've al ways said you | ose sonet hing and you gain
sonet hi ng when you go fromprivate practice to being a
judge, and | still regret some of the | osses. The
thrill of conbat in the courthouse -- in the courtroom
the chal l enge of preparing a case so as to be able to
try it to completion, to success; the interaction anong
ot her menbers of the Bar. | mssed sone of that because
when one becones a judge a certain barrier goes up
between former friends in the Bar and onesel f. But, of
course, the job of judging is a thrill, and one |'ve

al ways been -- 1've always felt enormously privileged to
have got. And so | found that the adjustnents that I
had to make were well worthwhile, and |I've never really

| ooked back fromthat point of view
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Taki ng a step back to when you were in private practi ce,
did you have an opportunity to argue in the appellate
courts in the state in private practice?

I did. Even when | was running for the Court of
Appeal s, interestingly, | renenber being up before a
panel on a domestic relations matter. And that was the
first time | remenber |ooking at them and thinking, |
just wonder if 1'll ever be where you are?

And, sure enough, within a few nonths you were
col |l eagues with that panel.

That's right.

In the nore than 12 years that you' ve now been a justice
to the Mchigan Suprenme Court and now, obviously, the
chief justice, how has appellate practice changed?

Vell, I"'mnot certain -- it seens to ne that | sense
nore -- less civility anong | awers today or nore -- let
me put it this way, nore instances of incivility than I
was consci ous of before. [|'maware that there's
trenmendous conpetition today that has to account for
sonme of that and that the tines have changed such that |
think generally people in our society have grown | ess
civil with one another, which flows over, not
surprisingly, into the I egal profession. That's one of
the things |'m nost aware of.

If I can step onto the answer of the |ast question, how
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have you seen that incivility appear in practice before
the M chigan Suprene Court?

Cenerally in our court, as in the Court of Appeals,

| awyers treat one another quite well, and that's al ways
appreciated by judges, by the way. But | do see
exanpl es where | awers clearly are not show ng deference
to one another and tend to sonme ad hom nem attacks that
are inappropriate. And then I hear, you know, in just
nmovi ng around the state and intermngling with |awers a
| ot of complaints about -- especially fromfriends who
have been in the practice a long tinme about what they
view as the deteriorating condition in the practice with
respect to civility.

Do you have any recommendati ons for new appellate

| awyers who are just getting into the practice in terns
of how they can nodel their practice in a way to ensure
that they maintain civility even with -- excuse nme, so
that they can maintain civility even with incivi
opposi ng counsel ?

It's a good question, and | think I've always felt that
new | awyers should try to find a good role nodel to

emul ate or several role nodels to emul ate, because we
certainly do have in the practice many | awers who
behave very appropriately and even in situations where

they're faced with incivility by others. But I
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reconmend nodel i ng oneself after a |awer who has a
reputation of being civil, who is respected by ot her
menbers of the Bar, particularly nenbers who practice on
the other side, so to speak

Has there been an increase in appellate specialization
by attorneys practicing before the M chigan Suprene
Court? And, if so, do you notice any difference in the
advocacy of appellate specialists versus those who only
occasi onal | y appear?

I think that there's always been a cadre of |awers who
are the specialists, so to speak, that we see
frequently. | suspect that | see nore today than, well,
20 years ago when | was on the Court of Appeals, who are
not specialists. And as far as their conpetency, their
ability, the quality of their performance, generally the
ones who are specialists tend to do better, although
certainly 1've seen many who only occasionally appear in
appel l ate courts and do an excellent job.

How has the Court's docket changed over your tenure?
Have t here been changes in the volune of applications,

t he nunber of cases heard, or the subject matter that
the Court has been hearing nore of?

There has been -- there's been a steady flow of cases in
the last five years, for exanple. The nunbers have

remai ned pretty constant between 2,200, 2,400. Now
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asked the clerk, Corbin Davis, and he goes back quite a
few years, and he said that in 1974 there were only
about 750 cases. So over that length of time certainly
there has been a huge increase. As far as the type of
cases, it tends to reflect what's going on on the
Supreme Court, it seenms to ne. For exanple, when the
Court decided that crimnal defendants who were entitled
to an appeal even if they had pleaded guilty at the
trial level, when it was ultimately determ ned by the
U S. Supreme Court that they were entitled to an appea
we saw an increase of crimnal cases. For a period
there was |ike a bubble there. And often | perceive
that if attorneys suspect that the Court is ready to
rule on a certain issue they will then be nore likely to
bring that issue before us if they can. Certainly there
have been many instances where nenbers of the Court have
br oadcast allowing us to | ook at an issue. So they've
encouraged, | think, some of those issues to cone up

And now with the change on the Court this |ast
year |'m expecting sonme change also in the types of
cases we're seei ng because, again, of the expectation of
experi enced counsel on what will be of interest to the
Court.
To change the conversation fromthe nore legal to the

nore technical, how has technol ogy affected the Court
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and your work as a justice and now the chief justice?
It's affected it alot. | go back to tines when --

well, before | was a judge we didn't have conputers and
we were using Selectric typewiters and copyi ng a paper
to nmake copies. | can remenber having a secretary have
to repeatedly type a WII| because they all had to be
original. | mean, it's unheard of now, right? And

can remenber when conputers canme in. Certainly since
I've been a judge we've seen increased conmunication
anong judges and justices using the Internet and the
e-mail. There was a tine when one could plausibly argue
that all seven justices really ought to be housed under
t he sanme roof because that woul d increase the |ikelihood
that they would confer with one another, you know,

am cably. But nowthe ability to comuni cate using the
Internet is so widespread that it's no longer really a
guestion. W're also now, and |I've seen since |'ve been
chief justice, increases in our ability to comunicate

i nformati on anong the courts and between the courts and
the State Police so that, for exanple, when a judge is
sent enci ng sonmeone now it's nuch nore likely that the
judge will have an up-to-date record of that person's
crimnal convictions than in just even a few years ago.
That's a great inprovenent that we're hoping to be able

to i nprove on even now.
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And I'm | ooking forward to the day when the
court will become, if not paperless, certainly at | east
far less cluttered with hard copi es of things and when
e-mailing will be far easier and nore available to
attorneys. | think particularly in areas of the state
where there is no court nearby this is very inportant.
And, again, as | said at the very beginning, ny
experience in the practice did teach ne that there are
parts of the state where it's not convenient to try to
file a paper if it has to be done by hand or by mail --
by snail mail.

I"'mfamliar with that as well.

Are you?

Your Honor, with regard to -- you said that the justices
now have, obvi ously, an easier tine communicating
because of the technology. Has it also led to a
decrease in the anount of face-to-face interaction with
justices where justices would, for instance, visit each
ot hers chanbers?

I"'mnot certain. | know that it's not practical to try
to conmunicate with the other justices about nmany cases
on a daily basis because there is so nuch to do. |
mean, | could see how the comruni cati on over the
Internet and e-mail has nmade it nore likely in sone

cases that justices mght drop in and speak with one
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anot her in person nerely because there's been nore for
themto read to encourage that.

According to the nost recent annual report of the

M chi gan Suprene Court there were 2,612 cases filed with
the Court in 2007, nost of which woul d have been by
application. Do you personally review each application
for leave as filed with the Court?

Yes. | think all seven of us do. The applications are
processed through the clerk's office. The

comm ssioner's office then prepares a recommendation for
us with them along with a copy of |ower court opinions
and soneti mes sone exhibits, attachnents, along with a
recommendati on. So we see each application and vote on
it. And each nonth, twelve nmonths a year, | go through
anywhere between 150 and 250 applications. And | do it
with the help of ny clerks, but |I definitely pour over
each one. And | do that probably because | view each of
themas inportant, and if | should mss an application
that shoul d be considered at greater length, it probably
woul d never conme back before me. It would probably
simply be dismssed. So | viewit as very inportant,
and | actually hold or cause many applications to be

di scussed before the others partly because of ny concern
about allowing things to slip between the cracks.

Do you have an understanding as to whether or not your

11
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practice of reading all of the applications is shared by
your col | eagues on the Court?

W don't necessarily conpare notes about that, but I
know t hat each justice votes each nonth on whatever
nunber of applications have been submtted. So that --
and many others hold cases, too, so it certainly appears
that they' ve had a close | ook at them

Under MCR 7.302(g) the Court can resolve an application
for leave to appeal by granting or denying the --

i ssuing a perenptory order or by issuing a final order
on the application. Wat do you personally I ook for in
an application for | eave to determ ne whether it should
be heard as a cal endar case?

Vell, | look at the factors laid out in MCR 7.302(b).
And, obviously, one is always interested in know ng

whet her the case history has potential significance or
particularly whether it involves an issue that has been
resolved differently by different courts belowor if it

i nvol ves a new statute, one that has never been tested
before. O if it involves an old | aw whi ch maybe has
seen better days and shoul d be replaced. Those are sone
of the major reasons that | know | [ook at an
application of being meritorious of grant.

And what factors go into your decision or your

preference with regard to hearing cases as a cal endar
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case or, for exanple, on argunent on the application?
Cccassionally a case has only one issue and it |ooks as
if it could be disposed of rather easily if counsel
argues in a certain way. And that is one reason why |
m ght be interested in what we call a MJA, or an
argument on the application. Cccassionally the granting
of a MOA is actually a conpromi se. You may have three
justices who want to grant | eave and three who don't
want to grant |eave, and the seventh one will say, Wll,
| don't want to go all the way through a grant, but |'I|
at |least vote for a MDA and we can give it a closer | ook
by allow ng counsel to cone before us. M default
setting is that 1'd prefer to grant | eave on cases that
appear to have nmerit and give counsel and -- to give
counsel full opportunity of argunment and briefing.

When you | ook at an application for |eave | know from
experi ence that because the Court has the ability to
perenptorily decide a case based on the application that
counsel tend to essentially resubmt all the argunents
they nade to the Court of Appeals. But there's another
train of thought that perhaps what counsel should be
doing is addressing those grounds -- focusing their
application on the grounds for |eave to appeal and

di m ni shing the actual argunents in favor of their

position. In other words, arguing this case is worth
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granting |l eave and | eaving the nmerits of their position
somewhat in a |lesser state. Wat is your preference
when you see an application?

My preference is to | ook for the grounds for grant

rather than all of the nerits. And nmy preference also
is not to di spose of cases perenptorily. There's been a
tendency to do that a lot in recent years, and I'm
hoping that we will depart fromthat in the future.

How and to what extent do amicus curiae briefs influence
your vote on an application for |eave?

They can be very inportant, and |'m always happy to see
am cus. Nunber one, if | see one or several am cus |
tend to suspect that the case involves an issue that has
sonme broad appeal or interest. Also, frequently --

well, not frequently, but certainly fromtime to tine
counsel for the litigants, although he or she mght do a
good job for his or her client, doesn't really | ook at
the big picture that we really must look at in this
court to determ ne what the effect of the case could be
on the juris prudence of the state. So often am cus
wiill come in with a nore broad view of what the
inplications of the issue are and give us an
understandi ng that we m ght not get fromretained
counsel or assigned counsel.

(Brief break.)
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Chief Justice Kelly, I think I know what the answer to
this question is after your response with regard to
reading all of the applications for |eave, but do you
read every brief that's been submtted to the Court
before oral argunent?

Yes. Sonetinmes | read sone briefs nore closely than
others. It depends, of course, on the status, you know,
of the case, just how challenging it appears to be. But
| certainly do get all the briefs.

What do you find persuasive in a brief on the nmerits?
Vell, | like a brief that -- where the attorney is able
to identify the crucial point or the linchpin of the
issue or issues and to also grasp the significance of
the holding that the attorney is requesting fromus, the
significance on the rest of the lawin the area, and how
it will affect the devel opment of the law in the area.
And | find very hel pful if counsel can describe in

| ogi cal steps the course that the rationale of the
opinion mght take in order to arrive at the hol ding
that is sought.

And on the flip side, what do you find particularly
unper suasi ve?

It's al ways unpersuasive if a mstake is nmade or a

m srepresentation is nade of fact or law It's not

persuasive and it's somewhat vexi ng when the brief is
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not easy to understand. So clarity is truly essential.
And it can get irritating if the counsel is making a
shot gun approach to the case and covering nmany issues as
if they were all of equal inportance when in fact
counsel should be able to identify the nost inportant

i ssues and the nost -- the nost inportant issues to the
success of the case and get themright up in front for
us.

What woul d your advice to counsel be with regard to the
maxi mum nunber of issues that should be presented in
a-- tothe extent there is one, in a case?

Well, | don't know what the maximumis. | know t hat
when we get over five it's unlikely that it's going to
be effective, | think. It certainly does depend on the
ki nd of case, of course. For exanple, when we get some
of these MPSC cases, Public Service Conm ssion cases,
there can be a huge nunber of issues because they wll

i nvol ve enor nous anmounts of noney and nany organi zati ons
and sonetines the litigation has been taking place over
a period of years. So in cases |like that one expects a
great nunber of issues.

What three to five suggestions do you have for a
practitioner hoping to submt a winning nerits brief to
this court?

W're talking briefs now, not oral argunents?

16
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Yes.

Vell, I'd suggest trying to identify what |'mcalling
the linchpin or the crucial point on the issues and
trying to organi ze the i ssue so that the nost persuasive
issue is probably first. And, again, trying to give the
Court a clear sense of how -- not only how to rul e but
what steps the ruling should take in order to reach its
conclusion. Because it's often in laying out the

| ogi cal sequence that one finds the error or the glitch
that prevents one fromgetting fromPoint Ato Point C
Do you have a typical practice in terns of do you
approach briefs in the sane manner every tine, reading
the sanme parts first and the same parts |ast?

I don't approach themthe same way, but by the time |

get to the briefs | know what |'mlooking for. So

will, for exanple, |look at the index and | ook for the
issue that | feel is npost inportant and go to that

first. O course, if it's a real short brief then, you
know, it doesn't take long to get through it no matter
how one does it. But that's the best | can say with
regard to ny approach.

Do you spend nuch time review ng the questions presented
in the briefs?

Ch, yes. As a matter of fact, | try to | ook out

appropriate questions for oral argunent when | read the
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briefs so that | know exactly what information | need
and what flaws 1'd like to try to probe with counsel in
that oral argument.

What role do your clerks play in preparing for ora

ar gunment ?

Vell, they wite a bench nmeno for ne, and usually the
clerk who does that is the clerk who is working the case
right fromthe start. The clerk also gives ne a witten
update on the position that other -- the questions that
ot her justices have put forth in witten nenos that have
been circulated so that by the tine |I get on the bench
for oral argunment | know not only what the issues are
but how ot her justices have expressed their positions or
their questions on those issues and how | have cone down
on those issues in prior conferences and the justices
and al so how the conm ssioner's office has nade -- what
recommendati ons the conmmi ssioner's office has nade.

Is it true that the justices never discuss a case
anongst thensel ves before the argunent?

You realize we always di scuss themmany times in the
sense that by the tinme they get to oral argunent they

wi | I have gone through probably a nunber of conferences.
The initial conference after the case cones in on
application, and then sonetinmes a whol e series of

conf erences before the decision is nade whether to grant
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| eave. Now nmaybe fromthe tinme the decision to grant is
made until oral argunent there nmay be no group

di scussion on it at all. Usually there's no discussion
just before oral argunent on the cases anbng the seven
of us.

You referenced a nonent ago that there are nenos that
pass between the justices before oral argunent.

Ri ght.

What's typically contained in those nenos, if | may ask?

Sure, you can. By all neans. | think that's
appropriate. |It's a huge variety of things. For
exanple, | or another justice mght wite the others
saying, | really think that we should give this case

special attention because it raises issue X and this is
why that issue is deserving of our attention at this
time. Now that mght be the kind of meno that would go
out when we're first | ooking at the case after the
application has been submtted to us. And then |ater on
as we're preparing the case for oral argunent it's not
unusual for justices to issue a menp saying -- well, for
exanpl e, before then even it's not unusual for the
justices to issue a nmeno saying, Here's how I think the
grant order should be worded so as to make sure counsel
knows to treat a certain issue or here's an issue | want

to make sure is treated and this is the wording 1'd Iike

19
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to see. So that could be another subject in a neno.
And then | ater there m ght be nenos before oral argument
indicating that a given justice has | earned about sone
recent ruling by the United States Suprene Court or
anot her court even, the Court of Appeals, that does

i npact the case.

Do you have any intention to nodify the five-mnute
free-fire zone that has been used in recent years at

M chi gan Suprene Court oral argunents?

No. | think it's a good practice. And | noreover urge
people to waive it with great caution, because it's the
one chance that counsel has to speak w thout being
interrupted, and we tend to be what's called a hot
court. So | think that counsel should take every
advantage of that five mnutes free-fire. And if a
justice asks themto waive it, | think they should
consider politely requesting the justice to all ow them
to finish and then telling the justice that they'|ll get
right back to themas soon as their free-fire tine is
over, because ot herw se they nay never -- counsel nay
never be able to get the big point out. Likew se, that
five mnutes should be used to nmake the nost effective
presentati on of the nost convincing points that the
attorney has to nake. Too nmany tinmes | see counsel

using that five mnutes to just review the facts or
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review what the issues are, and | always think to nyself

it's a waste of their time. |If any of the justices is
not aware of the necessary information they'|l|l probably
ask about it, but it's -- counsel shouldn't waste that

time by telling us things that are in the briefs that we
ought to know.

What do you find persuasive in an oral argunent?

Vell, | like a good response to the opposing brief --
t he opposing counsel's brief. |In other words, picking
up the give and take where it left off when the briefs
were last -- were finished. | particularly like ora
argument that will show an understanding of where the
various justices have been on the issue if it's one
where justices have taken a position. And, finally, |
particularly like to hear some vision of how the
decision will shape the law Now not all cases |end

t hensel ves to that, of course, but sone do. And where
they do I've found this is -- a failure to do that is
one of the biggest weaknesses in oral argument that I
have seen.

And again on the flip side again, what do you find
particul arly unpersuasive in oral argunent?

It's really unpersuasive if counsel nmkes a m stake or
m srepresents fact or law, just as in the witten

briefs. 1t's unpersuasive if counsel is asked a
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pertinent question and can't seemto find a good answer.
Sone justices will go after an attorney under those
conditions. My approach usually is not to -- although I
do sonetines, but usually not to because I formthe
conclusion at that point that if the counsel can't make
a better answer to that question there isn't a better
answer and that that's why they didn't say sonething.
Sometimes, too, it's unpersuasive, if you like, for
counsel to miss inmportant points that they really ought
to be making. One wonders why they're not picking up
sonmeti mes on points that are so obvious and needed, and
even sonetinmes when questions fromthe bench hint at the
need to do it. One mistake |I've seen nany |ess
experienced attorneys nake is to msread a question and
assume that it's a conbative question when in fact it's
really meant to encourage themto nake a point they
haven't nmade and ought to be nmaki ng.

And what suggestions do you have for a practitioner
hoping to nake a wi nning oral argument to the Court?
Vell, I'd suggest that they certainly be accurate in
their presentation, that they stay on nessage even
though they' re questioned lots of tinmes so that they
make sure they get their points out before they have to
sit down, and that the time they get before us they have

a clear view of what the linchpin is of their issues and
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that they have a vision of how the result they're
seeking will shape the area of the law that they're

ar gui ng about .

How often does oral argument change your m nd about a
case's outcone?

It changes ny mind, and it changes ot her judges and
justices' mnds, too. | can't tell you how often, but
the fact that it does sonetines is enough to nake it
inmportant, in ny view And | can scarcely tell you the
nunber of times that |'ve cone off of the bench and
heard anot her justice or judge say to ne, You know, |
went in ready to vote for the petitioner, and | came out
on the other side. So there can be no question but that
the oral argunment had a huge outconme on the -- a huge

i npact on the outcone of the case.

What is the single nost inportant judicial philosophy to
whi ch you ascribe? And | realize that's a very broad
guesti on.

That's a very broad and tough question, but it's a good
guestion and a fair one. And | sat down and worked a
little on this and I have an effort at this, although
obviously fromone day to the next I'"'msure |I'd pick
sonmething different on what | want to tal k about. But
let me say this regarding basic judicial philosophy, in

interpreting precedent | think that there nust be a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

presunption that existing precedent -- that the existing
interpretation of the lawis valid and it should be
uphel d, but, of course, the presunption is rebuttable.
In interpreting Constitutional or statutory |law the | aw
shoul d be construed as witten. |If there are two or
nore reasonable interpretations of it, it has to be
construed according to the intent of the drafters. And
| agree with Justice Stephen Breyer who wote in his
book, Act of Liberty, "A judge when interpreting
provisions nmust avoid being willful in the sense of
enforcing individual views. At the same tine a judge
nmust avoi d bei ng wooden and uncritically resting on
fornmul ae and assuming the famliar to be necessary and
not realizing that any problem can be solved if only one
principle is involved. But then, unfortunately, al
controversies of inportance involve if not a conflict,
at least an interplay of principles.”

Thank you. | suspect that had we done this w thout
providing you with notes we woul dn't have gotten nearly
as conprehensi ve an answer.

That's right. |1'd probably say sonething about --
certainly much shorter, you' re right.

I think that's very insightful. | think it'd be hel pfu
for the bench -- or, excuse me, for the Bar.

Thank you.
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What goal s do you have now as the newest chief justice
of this court?

Vell, ny goals are emerging, but | can say that |'m
particularly interested in inproving access to the
courts for people. Not just the underprivileged, the
econom cal ly underprivil eged, but even the m ddle class
for whomit's often too expensive to go to court. [|I'm
particul arly concerned about crimnal indigents who have
torely on the State to provide themattorneys for their
defense. And the statistics show that they are so badly
underpaid in this state that we're al nost at the bottom
of the ranking of the entire United States. |'m
interested in -- very interested in doing what can be
done to inprove the public's perception that the system
is fair and unbiased. |'mvery aware that great
segnents of our popul ation believe that those who are
not in the mnority, for exanple, are treated nore
fairly.

I"mvery concerned about transparency, and |'ve
been an advocate of our doing all our adm nistrative
work, to the extent at least that it's not involving
personnel matters and things of that sort, in public and
letting the public see how we operate when we nake rule
changes and do other things that are strictly

admnistrative. |I'mvery interested in these bad
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economc tinmes in seeing initiatives that are underway
to i nprove the courts continue. And so |, in testinony
to the Senate and to the House, have urged the use, if
necessary, of federal stinulus noney for the
continuation and growh of drug courts and nental health
courts and also for handling the problens that have
arisen as a result of the closing of the crinme lab in
Detroit. | also have urged the use of stinmulus noney to
allow us to continue to keep our -- to bring our
comput eri zation technology into the 21st century,
because it's nmoving so fast and it's expensive. And so
I'm as | said earlier, interested in seeing technol ogy
be a mpj or concern of our court.

Duri ng the 2007-2008 termthe Court heard oral argunents
in 88 cases, but reached a unaninopus result in a
publ i shed decision in 11 cases. What val ue do you as a
justice, and now as chief justice, place on unaninty?
Vell, | place a great value on it, and | strive to bring
ny col | eagues into a unani nous position on cases. |
remenber when | was practicing law |l used to really
criticize the Suprene Court in particular for its
splintered decisions, but nowthat I'mon the Court |
understand a little better why that happens. And one
fact is -- and it's true in the case that you had before

us, that where you have a multiplicity -- the npst
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recent one. The Tonecek.

Tonmecek versus Bavas.

Bavas case, uh-huh. There were a nunber of i ssues,
important issues. If you have a nultiple of inportant
i ssues for seven people to decide, the likelihood that
you're going to get a unaninous decision of seven -- on
all those issues anong seven is not very high. And so
it's not surprising in many ways that there are so few
unani nous deci sions, as troublesone as it is to the
bench and Bar to have to sort those out. And I'mvery
synpat hetic with that, but strong differences in

phi |l osophy anong justices certainly can nake it

i npossible for us to be unani nbus on many difficult
cases.

And if | may on followup to that, when do you for

yourself consider it appropriate to wite a dissenting

opi ni on?
Vell, if | can't sign the nmajority opinion then | fee
it's necessary to explain why. So either -- at that

point either | sign sonmeone el se's dissenting statenent
or opinion or I wite ny owmn. O | wite a concurring
opi ni on, which makes a distinction in the reasoning

wi thout changing the result. But |I do feel that even
with respect to orders people are entitled to know why

justices take a position, not just sinply what their
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position is. So | avoid sinmply signing on the left, as
we say, showing that | concur in result only. 1 avoid
it whenever | can.

In this challenging budgetary climte what conversations
shoul d the bench and the Bar be having with the

| egi sl ature about the inportance of a well-funded
Judi ci ary?

It should be, | think, the sane conversation that | was
describing to you that I had with the House and the
Senate when | gave testinony on behal f of the Judiciary,
and that is that the courts sinply nust be all owed
enough funds to keep up with the tines in their
technol ogy and their new approaches, such as the nental
health court, and to renedy possi bl e major breaches of
just decisions such as could be the result of the
problens with the crine lab in Detroit. And ultimately
the nmenbers of the |legislature need to be rem nded that
if we can't fund the systemwel|l enough to keep it
running well that we're going to run into frequent

i nstances where justice delayed is justice denied. And
it's just not acceptable in this society.

On a nmuch lighter note, do you read the One Court of
Justice Bl og?

Yes, | do, and | applaud you for it.

Is there anything that you find particularly hel pful
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about it?

I like the tinely updates. For exanple, | think today I
could ook and I earn all about the possible resignation
of one of the U S. Suprene Court justices and get a
little information there and al so sone |inks, | think,
also. |'ve enjoyed |ooking at the sunmaries of
decisions as well, and | appreciate the work that goes
into that. [|'mnot aware of any other source right now
of that kind of information, so | think you should
continue to do it.

And speaki ng of that recent Supreme Court justice
resignation, have you heard fromthe Cbanm

adm ni strati on about any interest that you m ght have in
nmovi ng to Washi ngt on?

That's a nice question and | appreciate it, but one
thing I think they're going to | ook for is soneone to
appoi nt who they could count on being on that court for
a long time. So that neans they're going to ook for
sonebody in their 40s or 50s at the nost, | think. And
that's not surprising. It makes good sense.

Is there anything else that you'd like to tell us or to
share with the bench at this tinme?

Vell, I'dlike to remnd | awers that the Suprenme Court
really values their input on our proposed rul e changes

and ot her admi nistrative matters. And naybe everybody
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knows by now, but you can go to our website,
courts.m.gov and read what proposals are before the
Court and make comments, and you can al so read comments
from other people, which is very hel pful sonetines.
You're actually I ooking at the same material we | ook at
when we make our decision. And | think this is a very
appropriate inprovenment in our process, and definitely

comments from peopl e who know about the effect or the

likely effect of rule changes has a big influence on us.

So don't be shy.

Vel |, thank you so nuch for your time this afternoon.
Thank you. It's ny pleasure.

| really appreciate it.

(End of interview)
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